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13 CFR Ch. I (1–1–06 Edition) § 134.509 

§ 134.509 When will a Judge dismiss an 
appeal? 

(a) The Judge selected to preside over 
a protest appeal shall dismiss the ap-
peal, if: 

(1) The appeal does not, on its face, 
allege facts that if proven to be true, 
warrant reversal or modification of the 
determination; 

(2) The appeal petition does not con-
tain all of the information required in 
§ 134.505; 

(3) The appeal is untimely filed pur-
suant to § 134.503 or is not otherwise 
filed in accordance with the require-
ments of this subpart or the require-
ments in Subparts A and B of this part; 
or 

(4) The matter has been decided or is 
the subject of an adjudication before a 
court of competent jurisdiction over 
such matters. 

(b) Once Appellant files an appeal, 
subsequent initiation of litigation of 
the matter in a court of competent ju-
risdiction will not preclude the Judge 
from rendering a final decision on the 
matter. 

§ 134.510 Who can file a response to an 
appeal petition and when must 
such a response be filed? 

Although not required, any person 
served with an appeal petition may file 
and serve a response supporting or op-
posing the appeal if he or she wishes to 
do so. If a person decides to file a re-
sponse, the response must be filed 
within 7 business days after service of 
the appeal petition. The response 
should present argument. 

§ 134.511 Will the Judge permit dis-
covery and oral hearings? 

Discovery will not be permitted and 
oral hearings will not be held. 

§ 134.512 What are the limitations on 
new evidence? 

The Judge may not admit evidence 
beyond the written protest file nor per-
mit any form of discovery. All appeals 
under this subpart will be decided sole-
ly on a review of the evidence in the 
written protest file, arguments made in 
the appeal petition and response(s) 
filed thereto. 

§ 134.513 When is the record closed? 
The record will close when the time 

to file a response to an appeal petition 
expires pursuant to 13 CFR 134.510. 

§ 134.514 When must the Judge issue 
his or her decision? 

The Judge shall issue a decision, in-
sofar as practicable, within 15 business 
days after close of the record. If OHA 
does not issue its determination within 
the 15-day period, the contracting offi-
cer may award the contract, unless the 
contracting officer has agreed to wait 
for a final determination from the 
Judge. 

§ 134.515 What are the effects of the 
Judge’s decision? 

(a) A decision of the Judge under this 
subpart is the final agency decision and 
is binding on the parties. For the ef-
fects of the decision on the contract or 
procurement at issue, please see 13 
CFR 125.28. 

(b) The Judge may reconsider an ap-
peal decision within 20 calendar days 
after service of the written decision. 
Any party who has appeared in the pro-
ceeding, or SBA, may request reconsid-
eration by filing with the Judge and 
serving a petition for reconsideration 
on all the parties to the appeal within 
20 calendar days after service of the 
written decision. The request for recon-
sideration must clearly show an error 
of fact or law material to the decision. 
The Judge may also reconsider a deci-
sion on his or her own initiative. 

(c) The Judge may remand a pro-
ceeding to the AA/GC for a new SDVO 
SBC determination if the latter fails to 
address issues of decisional signifi-
cance sufficiently, does not address all 
the relevant evidence, or does not iden-
tify specifically the evidence upon 
which it relied. Once remanded, OHA 
no longer has jurisdiction over the 
matter, unless a new appeal is filed as 
a result of the new SDVO SBC deter-
mination. 

Subpart F—Implementation of the 
Equal Access to Justice Act 

SOURCE: 61 FR 2683, Jan. 29, 1996, unless 
otherwise noted. Redesignated at 63 FR 35766, 
June 30, 1998, and 70 FR 8927, Feb. 24, 2005. 
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Small Business Administration § 134.606 

§ 134.601 What is the purpose of this 
subpart? 

The Equal Access to Justice Act, 5 
U.S.C. 504, establishes procedures by 
which prevailing parties in certain ad-
ministrative proceedings may apply for 
reimbursement of fees and other ex-
penses. Eligible parties may receive 
awards when they prevail over SBA, 
unless SBA’s position in the proceeding 
was ‘‘substantially justified’’ or, as 
provided in § 134.405(b), special cir-
cumstances make an award unjust. The 
rules of this subpart explain which 
OHA proceedings are covered, who may 
be eligible for an award of fees and ex-
penses, and how to apply for such an 
award. 

§ 134.602 Under what circumstances 
may I apply for reimbursement? 

You may apply for reimbursement 
under this subpart if you meet the eli-
gibility requirements in § 134.406 and 
you prevail over SBA in a final deci-
sion in: 

(a) The type of administrative pro-
ceeding which qualifies as an ‘‘adver-
sary adjudication’’ under § 134.403; or 

(b) An ancillary or subsidiary issue in 
that administrative proceeding that is 
sufficiently significant and discrete to 
merit treatment as a separate unit; or 

(c) A matter which the agency orders 
to be determined as an ‘‘adversary ad-
judication’’ under 5 U.S.C. 554. 

§ 134.603 What is an adversary adju-
dication? 

For purposes of this subpart, adver-
sary adjudications are administrative 
proceedings before OHA which involve 
SBA as a party and which are required 
to be conducted by an Administrative 
Law Judge (‘‘ALJ’’). These adjudica-
tions (‘‘administrative proceedings’’) 
include those proceedings listed in 
§ 134.102 (a), (i), and (j)(1), but do not in-
clude other OHA proceedings such as 
those listed in § 134.102(k). In order for 
an administrative proceeding to qual-
ify, SBA must have been represented 
by counsel or by another representa-
tive who enters an appearance and par-
ticipates in the proceeding. 

§ 134.604 What benefits may I claim? 
You may seek reimbursement for cer-

tain reasonable fees and expenses in-

curred in prosecuting or defending a 
claim in an administrative proceeding. 

§ 134.605 Under what circumstances 
are fees and expenses reimburs-
able? 

(a) If you are a prevailing eligible 
party, you may receive an award for 
reasonable fees and expenses unless the 
position of the agency in the pro-
ceeding is found by the ALJ to be 
‘‘substantially justified’’, or special 
circumstances exist which make an 
award unjust. The ‘‘position of the 
agency’’ includes not only the position 
taken by SBA in the administrative 
proceeding, but also the position which 
it took in the action which led to the 
administrative proceeding. No pre-
sumption arises that SBA’s position 
was not substantially justified simply 
because it did not prevail in a pro-
ceeding. However, upon your assertion 
that the position of SBA was not sub-
stantially justified, SBA will be re-
quired to establish that its position 
was reasonable in fact and law. 

(b) The ALJ may reduce or deny an 
award for reimbursement if you have 
unreasonably protracted the adminis-
trative proceeding or if other special 
circumstances would make the award 
unjust. 

(c) Awards for fees and expenses in-
curred before the date on which an ad-
ministrative proceeding was initiated 
are allowable only if you can dem-
onstrate that they were reasonably in-
curred in preparation for the pro-
ceeding. 

§ 134.606 Who is eligible for possible 
reimbursement? 

(a) You are eligible for possible reim-
bursement if: 

(1) You are an individual, owner of an 
unincorporated business, partnership, 
corporation, association, organization, 
or unit of local government; and 

(2) You are a party, as defined in 5 
U.S.C. 551(3); and 

(3) You are the prevailing party; and 
(4) You meet certain net worth and 

employee eligibility requirements set 
forth in § 134.407. 

(b) You are not eligible for possible 
reimbursement if you participated in 
the administrative proceeding only on 
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